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9th June 2020 

Barr. A.O. Ugwa Esqr. 

Umuahia, Abia State. 

 

Dear Barr. Ugwa, 

LETTER OF INSTRUCTION 

The Fisher Educational Development Trust has noticed encroachments on the land of Government 

College Umuahia, most especially around the northern border. The particular area the encroachment 

occurs is behind the Principal’s house and runs along that corridor into the school farm area.  We are 

desirous of putting a stop to these encroachments and illegal trespasses.   

We hereby instruct you to act on our behalf by taking immediate steps to file a suit to recover any 

encroached portion of GCU land and ward off the trespassers.  

Please find attached copies of the following documents. 

- MOU with the Abia State Government. 

- Trust Deed with the Abia State Government. 

- Certificate of Occupancy from Abia State Government. 

We look forward to your prompt action on this.  We thank you and give you the assurances of our best 

regards. 

 
 
For: Fisher Educational Development Trust 

 
HE Dr. Okwesileze Nwodo 
Chairman, Board of Trustees 

ANNEXURE D



 

Memorandum on the adequacy of the draft originating processes prepared by G.U Akobueze & Co. re 

proposed suit against squatters on the Government College Umuahia land 

 

1. Background 

 

1.1 Following the directive of the Chairman of the Board of Trustees of Fisher Educational 

Development Trust, the law firm of G.U Akobueze & Co. (“firm”) shared with us for review the 

draft originating processes the firm prepared (“draft originating processes”) in respect of a proposed 

suit (“proposed suit”) against squatters on land belonging to Government College Umuahia (“Land”) 

to recover possession of parts of the Land illegally occupied by squatters.  The firm prepared the 

draft originating processes pursuant to Order 54 of the Abia State High Court (Practice and 

Procedure) Rules 2021 (“Rules”), which provides for “summary proceedings for possession of 

landed property occupied by squatters or without the owner’s consent”. 

 

1.2 We have reviewed the suite of processes that constitute the draft originating processes, namely the 

(a) draft originating summons, (b) draft affidavit in support of the originating summons, and (c) draft 

written address in support of the originating summons.  We have therefore provided below our 

opinion on the draft originating processes for the proposed suit. 

 

2. Questions for consideration 

 

2.1 We have considered in this memorandum the following issues: 

(a) Whether the claimants specified on the draft originating processes may validly commence the 

proposed suit. 

(b) Whether the defendants specified on the draft originating processes are within the category of 

persons against whom the proposed suit could be commenced.  

(c) Whether the reliefs stated on the draft originating summons are grantable in the proposed suit.  

(d) Whether the draft originating processes comply with the provisions of the law for the purpose 

of the proposed suit. 

 

Whether the claimants as specified on the draft originating processes could commence the proposed suit 

 

2.2 We are of the opinion that the claimants specified on the draft originating processes are incapable of 

instituting the proposed suit because none of them is a juristic person capable of suing or being sued 

in its name. 

 

2.3 Whilst the trustees of each of the claimants are registered as a corporate body under the law with the 

legal capacity to, amongst others, sue and be sued in its corporate name, the claimants themselves 

(as expressed on the originating processes) are not registered.  It is therefore the registered or 

incorporated trustees (“incorporated trustees”) of each of the claimants that has the legal capacity to 

sue and be sued as envisaged by law,1 and not the claimants simpliciter.  Hence, the incorporated 

trustees of each of the claimants are the only persons that may competently commence the proposed 

suit. 

 
1 Companies and Allied Matters Act 2020, section 830(c). 
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2 
Ikeyi Shittu & Co. 

 

2.4 Accordingly, the names of the claimants on the originating processes are required by law to have the 

prefix “Incorporated Trustees of”2 to be clothed with the legal capacity to institute the proposed suit.  

In T.R.T.C.L v Sherriff3 the Court of Appeal held, among others, as follows:  

“There is no gainsaying the fact that the primary purports of the foregoing provision of 

the 1990 Act4 are the need for registration of religious body among other designated 

bodies5 by the Corporate Affairs Commission.  Upon such registration, the religious 

body shall be known and addressed with the prefix “Incorporated Trustees of” … .The 

plaintiff, however, in the course of protecting itself from a seeming infringement of its 

corporate name apparently veered off the name “Incorporated Trustees of the Church of 

the Lord (Aladura)” and held steadfastly to the title “The Church of the Lord (Aladura) 

which has no legal status to simpliciter is [sic] devoid all attributes of a corporate 

body… the name or title “The Church of the Lord (Aladura)” is at large…”  

 

2.5 Notwithstanding the foregoing, it is however our opinion that the 1st claimant, either as specified on 

the originating processes or as “Incorporated Trustees of Government College Umuahia Old Boys 

Association” (“Incorporated Trustees of GCUOBA”), would not be able to maintain the proposed 

suit.  This is because it has no legal right over, or sufficient interest in (“standing to sue” or “locus 

standi”), the Land the subject matter of the proposed suit6; and the existence of locus standi is a 

condition precedent for the determination of a suit on the merit.7  In other words, the 1st claimant, 

even if specified on the originating processes as Incorporated Trustees of GCUOBA, slacks the 

locus standi to commence the proposed suit.  Because the 1st claimant or Incorporated Trustees of 

GCUOBA does not have locus standi to bring or maintain the proposed suit   

 

2.6 We say this because by the Deed of Trust made on 22 December 2014 between the Government of 

Abia State of Nigeria (“Government”), Incorporated Trustees of The Fisher Education Development 

Trust (“Incorporated Trustees of FEDT”) and the 1st claimant through its authorised representatives 

(“Trust Deed”), the Government irrevocably assigned/transferred the entire legal interest and rights 

over the Land  to Incorporated Trustees of FEDT (not the 1st claimant or Incorporated Trustees of 

GCUOBA).  And this is the reason the Governor of Abia State did not issue the right of occupancy 

over the Land (and certificate of occupancy over in which the right of occupancy is evidenced) to 

the Land to 1st claimant or Incorporated Trustees of GCUOBA i by way of a certificate of occupancy 

granted by the Governor of Abia State over the Land.8 

 

2.7 In the result, we conclude that only Incorporated Trustees of FEDT (a) has legal right over, and 

sufficient interest in, the Land, and (b) can competently commence and maitain the proposed suit 

against squatters on the Land.  Should the firm file the suit with the 1st claimant as a party, the 

 
2 By section 825(1)(a) of the Companies and Allied Matters Act 2020, an application for the registration of trustees as a 

corporate body shall state the name of the proposed corporate body, which must contain the words “Incorporated 

Trustees of”. 
3 (2000) 15NWLR (Pt. 689)165. 
4 The provision on which this decision is based is the same with the provision of Companies and Allied Matters Act 

2020. 
5 These other designated bodies include associations/organisations, such as the claimants in the proposed suit. 
6 Momoh v. Olotu (1970) 1 All NLR 117. 
7 Owodunni v. Registered Trustees of C.C.C (2000) 6 SC (Pt.111) 60. 
8 Trust Deed, para. 2.3(a). 
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defendants will gain an early cheap victory by successfully applying to the court to strike it out as a 

party to the suit for lack of standing to sue. 

 

Whether the defendants specified on the draft originating processes are within the category of persons 

against whom the proposed suit could be commenced pursuant to Order 54 of the Rules 

 

2.8 By Order 54, rule 1 of the Rules, the proposed suit may be commenced only against a person 

occupying the Land, excluding (a) a tenant, (b) a tenant holding over after termination of his 

tenancy, (c) a licensee of the owner of the Land, or (d) a person who had the consent of the 

predecessor in title of the person who is entitled to possession of the Land. 

 

2.9 But except the 1st defendant wrongly described as “unknown encroachers” (contrary to the 

expression on Form 38 of the Rules (“Form 38”) requiring an unknown defendant to be described on 

the relevant originating processes as “the occupier”), none of the defendants specified on the draft 

originating processes is on the Land as an “occupier”.  This therefore means that none of them is 

within the category of persons against whom the proposed suit could be commenced under Order 54. 

 

Whether the reliefs stated on the draft originating summons are grantable in the proposed suit 

 

2.10 Further, we are also of the opinion that the reliefs stated on the draft origination summons are not 

grantable in the proposed suit pursuant to Order 54 of the Rules.  This is because by Order 54, rule 1 

of the Rules and Form 38 the only relief that is grantable in a suit commenced pursuant to Order 54 

of the Rules an order for recovery of possession of the Land.  But the reliefs stated on the originating 

summons are declaratory and injunctive reliefs (except relief “d”), which are not permitted reliefs 

under Order 54 of the Rules.  And to the extent that all the reliefs stated on the draft originating 

summons (including relief “d”) relate to all the defendants specified on the draft originating 

processes (including the said defendants against whom the proposed suit cannot be commenced), it 

is our view that the reliefs are incompetent and none of them is grantable in the circumstance. 

 

Whether the draft originating processes comply with the provisions of the law for the purpose of the 

proposed suit  

 

2.11 We are also of the view that the draft originating processes do not comply with the provisions of the 

law for the purpose of the proposed suit. 

 

2.12 First, the draft originating summons does not comply with Form 38 as required by Order 54, rule 2 

of the Rules.  And the draft affidavit in support of the originating summons does not contains all the 

facts required by Order 54, rule 3 of the Rules to be stated in the draft affidavit.  For instance, there 

is no fact in the draft affidavit to the effect that the occupiers of the Land are without licence or 

consent, and that the claimants do not know the names of the unnamed defendants.  

 

2.13 Meanwhile, we note that the draft affidavit is contains hearsay evidence.  Example is paragraph 13 

thereof in which it is stated that “information got to the claimants that some members of the public 

were encroaching on its land and equally building on it”.   

 

2.14 Again, 2 persons are intended to depose to the draft affidavit, whereas only 1 person is intended to 

sign the affidavit – without the name of the specific deponent who is to sign the draft affidavit 
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written in the jurat to the affidavit.  Indeed, whilst 2 or more persons can depose to an affidavit,9 

their several names are required by law to be written in the jurat to the affidavit, and it must appear 

by the jurat that each of them has been sworn to the truth of the several matters stated by them in the 

affidavit.10  However, our opinion is that that one person should depose to any affidavit prepared for 

the purpose suit because it is needless for 2 persons to depose to such an affidavit in the 

circumstances of this suit. 

 

2.15 Finally, we have also noted that the draft originating summons is also supported with a draft written 

address.  But Order 54 of the Rules under which the proposed suit is intended to be filed does not 

provide for filing of a written address. 

 

3. Conclusion 

 

3.1 In the final analysis, we conclude that –  

(a) The claimants as specified on the draft originating processes are incapable of instituting the 

proposed suit because none of them is a juristic person. 

(b) Only the Incorporated Trustees of FEDT can competently institute the proposed suit. 

(c) The 1st claimant either as specified on the draft originating processes, or as Incorporated 

Trustees of GCUOBA, lacks the locus standi to commence and maintain the proposed suit.  

The court will therefore strike it out as a party to the suit on the application of the defendants 

or any of them.  The 1st claimant (or technically Incorporated Trustees of GCUOBA) or 

indeed any old boy of Government College Umuahia should be encouraged to support the 

Incorporated Trustees of FEDT to commence, maintain and prosecute a suit to evict all 

trespassers on the Land.   

(d) Except the 1st defendant wrongly described as “unknown encroachers”, none of the defendants 

is within the category of persons against whom the proposed suit may be commenced pursuant 

to Order 54 of the Rules. 

(e) The reliefs set out on the draft originating summons are not grantable in the proposed suit 

under Order 54 of the Rules. 

(f) The draft originating processes do not comply with the provisions of the law for the purpose 

of the proposed suit as provided under Order 54 of the Rules. 

 

3.2 We should be pleased to provide any clarification you may require on this. 

 

 

For: Ikeyi Shittu & Co. 

 
9 C.B.N v Hydro Air PTY Ltd. (2014) 16 NWLR (Pt 1434) 482; Omerede v Eleazu (1991) 4 NWLR (Pt 183) 65. 
10 Evidence Act, section 119(4). 
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Memorandum on harmonisation of lawsuits re recovery of GCU land 

 

1. Introduction 

 

1.1 On Wednesday 19 April 2023 I met with Hon. Justice Obisike Orji and Mr. G. Akobueze to discuss 

how to “harmonise” the lawsuit filed by FEDT (“FEDT suit”) and that filed by The Incorporated 

Trustees of GCUOBA (“GCUOBA suit”) following the decision reached at the reconciliation 

meeting convened by Prof. O. E. Ukaonu. 

 

1.2 Based on his assessment of the two lawsuits and the steps taken so far in each of them, Hon. Justice 

Orji recommended the lawsuits should be harmonised as follows: 

(a) The Incorporated Trustees of GCUOBA (“GCUOBA”) should be joined as a co-plaintiff in 

the FEDT suit. 

(b) The Hon. Attorney General of Abia State (“HAG”), as representative of Abia State 

Government (“Government”) should be joined as a defendant in the FEDT suit. 

(c) Mr. Akobueze will subsequently withdraw the GCUOBA suit. 

 

1.3 Justice Orji explained that (b) would enable the HAG to file an affidavit confirming that the 

Government had not granted any right of occupancy over any part of the GCU land to anyone.  On 

(a) Justice Orji subsequently explained to me that GCUOBA had sufficient interest to be joined as a 

co-plaintiff in the matter because it (i) created FEDT, and (ii) is a party to the Trust Deed. 

 

1.4 Mr. Akobueze agreed with Justice Orji. 

 

1.5 I however proposed that the way to “harmonise” the two lawsuits was for Mr. Akobueze and the 

lawyers who filed the GCUOBA suit to join in the prosecution of the FEDT suit, since the relevant 

substantive law (trust law and land law) and procedural law (Order 54 of Abia State High Court 

(Practice and Procedure) Rules 2021 (“Rules”)) did not permit either the joinder of GCUOBA as co-

plaintiff or the joinder of the HAG as a defendant in the suit.  Accordingly, to apply to join any of 

them as parties in the FEDT suit would be contrary to law.  I added that, having been an attorney 

general, I know that an affidavit filed by the HAG (assuming it was possible under the relevant 

procedural law) would be premature and not achieve the intended “instant” effect.  The matter would 

still go to trial notwithstanding the affidavit filed by the HAG. 

 

1.6 I have provided further explanation of my position below. 

 

2. GCUOBA has no standing to bring or join an action as co-plaintiff against a third party 

regarding the GCU Trust or trust property 

 

2.1 Further, GCUOBA has no legal standing to bring an action against a third party regarding the GCU 

Trust (“or “Trust”) or trust property.  Accordingly, there is no legal basis for GCUOBA to be joined 

as a co-plaintiff in the suit. 
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2.2 A trust is the relationship, which arises whenever a person1 (called the trustee) is compelled in 

equity to hold property, whether real or personal, and whether by legal or equitable title, for the 

benefit of some persons (of whom he may be one and who are called beneficiaries) or for some 

object permitted by law, in such a way that the real benefit of the property accrues not to the trustee, 

but to the beneficiaries or other objects of the trust.2  Thus, the primary nature of a trust is that 

property (including money) is owned and managed by a person, i.e., the trustee, on behalf of another 

person who created the trust (the settlor), but for the benefit of other persons (which may include the 

settlor and or the trustee).  A trust therefore “imposes a strict duty of exclusive loyalty on trustees, 

obliging them to act solely in the interests of their beneficiaries…”.3 

 

2.3 The general rule is that a trustee of a trust has the exclusive right to bring or defend an action on 

behalf of the trust.  A beneficiary of the trust may however be allowed to bring or defend an action 

on behalf of a trust in exceptional circumstances, which show a failure of the trustee to perform the 

duty he owes to the beneficiary to protect the trust property or the interest of the beneficiary in the 

trust property.  In Hayim v. Citibank NA4 (“Hayim case”), which was cited with approval in TAAN v. 

SCOA (Nig) Plc. & ors,5 the Supreme Court of the United Kingdom explained this rule as follows:  

"...when a trustee commits a breach of trust or is involved in a conflict of interest or duty or 

in other exceptional circumstances a beneficiary may be allowed to sue a third party in the 

place of the trustee… the authorities demonstrate that a beneficiary has no cause of action 

against a third party save in special circumstances which embrace a failure, excusable or 

inexcusable, by the trustees in the performance of the duty owed by the trustees to the 

beneficiary to protect the trust estate or to protect the interest of the beneficiary in the trust 

estate. (Underlining supplied.) 

 

2.4 The GCU Trust is a charitable trust (i.e., a trust created for objects or purposes permitted by law), 

with the objects, which are set out in clause 3 of the Trust Deed, namely –  

(a) to ensure the corporate continuance, proper management, physical development and academic 

excellence of the School6; 

(b) to finance the operation of the School; and 

(c) to establish and maintain any scholarship or bursary scheme for indigent students with proven 

academic records or promising potential. 

 

2.5 By the Trust Deed, the Government created the GCU Trust and appointed FEDT as the trustee of the 

Trust.  The Government also irrevocably assigned/transferred the entire legal interest and rights over 

the GCU land to FEDT.7  And subsequently, the Governor of Abia State issued a certificated of 

occupancy to FEDT as evidence of FEDT’s right of occupancy over the land. 

 

 
1 “Person” means both a natural person and an artificial person. 
2 Iwok v. University of Uyo & anor [2011] 6 NWLR (Pt. 1243) 211; “Snell’s Equity” 30th Edn., Sweet & Maxwell, p. 

110. 
3 Pearce et al, “The Law of Trusts and Equitable Obligations” 5th Edn., Oxford University Press, p. 79. 
4 (1987) AC 730. 
5 (2018) LPELR-51169 (CA). 
6 Defined in the Deed of Trust as “Government College Umuahia”. 
7 Trust Deed, para. 2.3(a). 
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2.6 However, no interest over the GCU land was or is vested in GCUOBA under the Trust Deed 

notwithstanding that it is a party thereto.8  GCUOBA was also not appointed a trustee of the Trust.  

Based on these, GCUOBA, which is just a nominal party to the Trust Deed, has no basis in law to 

join FEDT as co-plaintiff in the FEDT suit.  In Iwoke & ors v. University of Uyo & anor9 the Court 

of Appeal held thus: 

“An essential element of trustee/beneficiary relationship is that the property subject of the 

trust must be vested in the trustee.  In the case at hand, the housing units are not vested in 

the 1st respondent…even the doctrine of constructive trust cannot be invoked in the absence 

of any evidence that the 1st respondent have (sic) acquired title to the housing units…even 

though there is evidence of duty of fidelity or loyalty to fiduciary obligation owed by the 1st 

respondent to the appellants in the transaction relating to the housing units, the evidence 

does not support the claim that the 1st respondent is a trustee in respect of the property over 

which it has no title.” (Underlining supplied.) 

 

2.7 GCUOBA is however not a beneficiary of the GCU Trust because the GCU Trust is a charitable 

trust.  Although the implementation of the objects of a charitable trust will ultimately benefit 

persons, a charitable trust does not have beneficiaries.  Instead of beneficiaries a charitable trust has 

objects.  And the objects of the GCU Trust are focused on the restoration and management of 

Government College Umuahia to restore it to its old glory.  And assuming the GCU Trust could 

have a beneficiary, then the beneficiary would be Government College Umuahia.  However, 

assuming further that GCUOBA was a beneficiary of the GCU Trust, it (GCUOBA) would still not 

have the standing to be a plaintiff in the FEDT suit because none of the exceptional circumstances 

that would have entitled it to sue on behalf of FEDT, as aforesaid, is present in this instance because 

FEDT had, prior to the commencement of the FEDT suit, taken various actions to assert the right of 

the Trust over the land.  FEDT has also continued to take steps to assert the right of the Trust over 

the land, including the FEDT suit. 

 

2.8 Finally, Order 54, rule 3(a) of the Rules requires a person who has brought an action thereunder to 

state in the affidavit in support of the originating summons by which he brought the action his 

interest in the land over which he is claiming a right of possession.  Thus, only a person with legal 

interest over the GCU land can bring the FEDT suit.  Whilst FEDT has indeed shown in the FEDT 

suit its interest in the land using the Trust Deed and the certificate of occupancy issued to it by the 

Government, GCUOBA would not be able to do so if it applies to join the suit as a co-plaintiff 

because it has no legal or equitable interest in the land. 

 

3. There is no basis in law for FEDT as trustee of the GCU Trust to sue the settlor 

 

3.1 The substance of the FEDT suit is that some unknown persons are in occupation of the GCU land as 

squatters or trespassers (i.e., without FEDT’s consent and/or authorisation); hence, FEDT’s claim of 

possession of parts of the land occupied by the squatters.  Therefore, the dispute in the FEDT suit is 

not between FEDT (as trustee of the GCU Trust) and the Government (i.e., the settlor that created 

the GCU Trust).  (Indeed, no dispute exists between FEDT (as trustee) and the Government (as 

 
8 Indeed reference to GCUOBA in the Trust Deed is limited to the historical narrative in the recitals to affirm 

GCUOBA’s commitment to the creation of the GCU Trust for the benefit of the School – not for the benefit of 

GCUOBA (Trust Deed, recitals C). 
9 (2011) 6NWLR (Pt. 1243) 211, 237 
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settlor) over the land.)  Rather, the dispute is between FEDT as trustee of the Trust and the squatters 

who are occupying the land without the consent, license, or authorisation of FEDT.  It would 

therefore be strange for FEDT to apply to join the Government as a defendant in the FEDT suit. 

 

3.2 Further, the FEDT suit was filed pursuant to Order 54 of the Rules; and rule 1 thereof provides as 

follows: 

“(1) This Order shall not apply where the person in occupation of land is: 

(a) a tenant; or 

(b) a tenant holding over after termination of his tenancy; or 

(c) a licensee of the owner or person entitled to possession; or 

(d) a person who had the consent of the predecessor in title of the person who is entitled 

to possession. 

(2) Where a person claims possession of land which he alleges is occupied solely by a 

person not listed in sub-rule (1) above, proceedings may be brought by Originating 

Summons in accordance with the provisions of this Order.”  (Underlining provided.) 

 

3.3 From the above provisions of the Rules, it is clear that the only person against whom the FEDT suit 

could be brought is a person (a) in occupation of the GCU land, and (b) who does not fall within the 

class of persons listed in the said provisions.  But the Government is not in occupation of the land, 

much less being a squatter thereon.  In the result, an action brought pursuant to Order 54 cannot be 

maintained against the Government. 

 

3.4 Further, assuming the Government could validly be joined as a defendant in the suit, the HAG’s 

affidavit cannot have the intended “instant” effect – if any real effect at all.  First until any of the 

squatters files a defence in the suit any affidavit filed by HAG in effect asserting that the 

Government did not grant any right of occupancy over the land to anyone other than FEDT would be 

premature and speculative, since none of the squatters has yet claimed a right superior to FEDT’s 

based on the grant of a right of occupancy by the Government.  Second, the court cannot proceed on 

the basis of the HAG’s affidavit to give judgment against any “squatter” or defendant who asserts a 

competing right based on a grant of right of occupancy by the Government: the court will in the 

event not determine the matter based on affidavit evidence; the court will rather hear and determine 

the competing claims following a full trial of the matter (i.e. after hearing the oral testimonies of 

witnesses called by all the parties in the suit).  And if the matter goes to trial, FEDT would have the 

opportunity to subpoena the relevant officer of the Government to testify in the matter (after 

consultation with the Government as settlor of the Trust). 

 

3.5 I will also add that Justice Orji holds the view that FEDT can sue the Government because the 

Government seems to have acted in breach of the Trust Deed by granting various rights of 

occupancy over the land to other persons.  But I explained to him that we have no evidence of such 

“breach”; and if and when we do, the matter should be approached differently.  

 

4. Conclusion 

 

4.1 In the final analysis, I respectfully maintain that the only valid or lawful way to harmonise the two 

lawsuits is for the lawyers who filed the GCUOBA suit to join in the prosecution of the FEDT suit, 

since the relevant substantive law and procedural law do not permit either the joinder of GCUOBA 
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as co-plaintiff or the joinder of the HAG as a defendant in the suit.  It is also true that the FEDT suit 

is properly constituted to secure the interest of the GCU Trust in the land without the joinder of any 

of GCUOBA (as a co-plaintiff) or the HAG (as a defendant). 

 

4.2 I should be pleased to provide any clarification you may require on this. 

 

 

 

For: Ikeyi Shittu & Co. 
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